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Abstract 
 

The purpose of this article is to discuss upon the privacy right of patient to his health records 

and Right to Information Act. The concept of „privacy‟ that was laid down by Warren & 

Brandies in 1890‟s, now represents the mature views of democratic society. With Right to 

Information Act, which aims to keep the government agencies accountable for their actions, it 

has also made the doors open for the sadistic individuals to infuriate the innocent people 

under the garb of getting information by its unwarranted interpretations. At times, under the 

grab of larger public interest it threatens the privacy rights of the patients in the government 

hospitals. It is submitted that unless the larger public interest calls for, such information 

pertaining to health of the patients should not be disclosed. The RTI Act is primarily designed 

to facilitate the community to have access to information of government machinery. However, 

off-late, there are examples coming out of its misuse too. This paper explains that the medical 

records of the patients must not be revealed by public information officers (PIOs) unless the 

larger public interest and law requires otherwise. 

 

Key words: Right to Information, Privacy, Freedom of Information, Public Records, 

Transparency 

 

 

INTRODUCTION 

A constitutional right is a right granted by a country's constitution, and cannot be legally 

denied by the government. Civil rights are the protections and privileges of personal liberty 

given to all citizens by law. Examples of civil rights and liberties include the right to get 

redress if injured by another, the right to privacy, the right of peaceful protest, the right to a 

fair investigation and trial if suspected of a crime, and more generally-based constitutional 

rights such as the right to vote, the right to personal liberty, the right to life, the right to 

freedom of movement, the right to business and profession, the right to freedom of speech and 

expression. [1]  
 

 

As civilizations emerged and formalized through written constitutions, some of the more 

important civil rights were granted to citizens. When those grants were later found inadequate, 

civil rights movements emerged as the vehicle for claiming more equal protection of law and 

equality before law for all citizens and advocating new laws to restrict the effect of 
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discriminations. Some civil rights are granted in written constitution and some are implied by 

customs and courts decisions. [2]  
 

RIGHT TO PRIVACY 

In most of the common law constitutions, right to privacy is not given expressly to their 

citizens, but derived from judicial review and court decisions. Privacy is the ability of an 

individual to prevent others from access to the information about oneself. Privacy can simply 

be defined as the right to be left alone. Privacy is defined in Blacks Dictionary as: „right of a 

person and the person‟s property to be free from unwarranted public scrutiny and exposure‟. It 

also focuses upon an ability of the person to reveal the information only to one to whom he 

trusts and has a confidence that he would not depart with the same without his permission. 

 

As a matter of legal right, it involves a discussion, as to what extent and what kind privacy 

right is to be protected by law. Privacy as a right has changed by leaps and bounds in recent 

times. [3] In a classical or historical sense, privacy has meant "the right to be left alone". In 

the 21st Century, however, privacy has taken on a multitude of definitions. To some, it means 

the right to enjoy private space, to conduct private communications, to be free from 

surveillance and to respect the sanctity of one's body. International Human Rights instruments 

such as the Universal Declaration of Human Rights and the International Covenant on Civil 

and Political Rights enshrines privacy as a core human right or value that goes to the very 

heart of preserving human dignity and autonomy. [4]  

 

The concept of right to privacy is not specifically defined in Indian Constitution. Though its 

origin goes back in the United States in 1890‟s in the significant article written by Warren & 

Brandies, one can find its roots in common law of torts. The common law of torts recognizes 

five discrete rights of privacy. First, the common law affords individuals the right to sue when 

their seclusion or solitude has been intruded upon in an unreasonable and highly offensive 

manner. Second, individuals have a common-law right to sue when information concerning 

their private life is disclosed to the public in a highly objectionable fashion. Third, tort 

liability may be imposed on individuals or entities that publicize information that places 

someone in a false light. Fourth, the common law forbids persons from appropriating 

someone's name without his or her consent. Fifth, it prevents from engaging in unfair 

competition through theft of trade secrets. [5]  

 

In India, the Right to Privacy is not guaranteed specifically but it appears in its varied form 

under the banner of judicial activism. Art. 141 of the Indian Constitution lays down that – 

“the law declared by the Supreme Court shall be binding on all courts within the territory of 

India”. Time and again Indian Supreme Court of India has stand as a bastion of liberty and 

has protected the fundamental rights of the little Indians. Starting with Neera Mathur v. LIC, 

Kharak Singh v. State of UP, Gobind v. State of M.P., People‟s Union for Civil Liberties 

(PUCL) v. Union of India, District Registrar and Collector v. Canara Bank and many others, 

Indian Supreme Court has come down to protect the right of privacy of an individual. Thus 

concept of privacy is no more a novel phenomenon in modern democratic society which 

values the personal, spiritual and rational aspects of human personality. 
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THE PATIENT’S RIGHT TO PRIVACY & RTI ACT 

When you receive medical treatment, you have a legal right to privacy. What this means is 

that your medical records cannot be shared with anyone else unless you say so. There are 

some important exceptions to this "rule," but the basic idea is that patients should have the 

right to control who sees their medical information. [6]  

 

The sole purpose of enacting Right to Information Act is to provide for setting out the 

practical regime of right to information for citizens to secure access to information under the 

control of public authorities, in order to promote transparency and accountability in the 

working of every public authority. It aims to remind the government machineries that they are 

the representatives of the people and they are suppose to discharge their duties in the interest 

of the society. 

 

In such case the question that arises is to what extent the provisions of this enactment are 

applicable to the patient‟s right of privacy in government hospitals. In a democratic society 

where an individual is permitted to make his own choice as to what, how much and with 

whom, the information which is of his personal nature is to be shared, how can this enactment 

encroach upon the privacy right of patients. In such scenario, government hospitals are casted 

with more stringent duty of not to disclose with the private medical information of their 

patients. 

 

The RTI Act vide S. 2(j) provides the right to the citizens to inspect works, documents, 

records, taking of notes, getting certified copies of documents that are held by public 

authorities. The term „information‟ vide S. 2(f) is defined as "any material in any form 

including records, documents, memos, e-mails, opinions, advice, press releases, circulars, 

orders, log books, contracts, reports, papers, samples, models, data material held in any 

electronic form and information relating to any private body which can be accessed by public 

authority under any other law for the time being in force.” 

 

The Act provides for the serious penal liability on the part of public information officers if 

they fail to comply with the provisions of the Act. Thus the wider interpretation of the words 

„information‟ and „public interest‟ under the RTI Act calls for the infringement of the ethical 

duty of doctors of non disclosure. The purpose of the Act is to promote transparency in 

government functionary. However at the same time it is submitted that the use of the Act must 

not be done to harass the innocent individual for the small vested interests. The wordings of 

the S. 8(1) of the RTI Act are nicely drafted which would help to protect the confidentiality of 

medical records of patient and would promote the fiduciary relationship of doctor and patient. 

The wording of the section is:  

 

d) information including commercial confidence, trade secrets or intellectual property, the 

disclosure of which would harm the competitive position of a third party, unless the 

competent information including commercial confidence, trade secrets or intellectual 

property, the disclosure of which would harm the competitive position of a third party, unless 

the competent authority is satisfied that larger public interest warrants the disclosure of such 

information; authority is satisfied that larger public interest warrants the disclosure of such 

information; 
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e) information available to a person in his fiduciary relationship, unless the competent 

authority is satisfied that the larger public interest warrants the disclosure of such information; 

 

j) information which relates to personal information the disclosure of which has no 

relationship to any public activity or interest, or which would cause unwarranted invasion of 

the privacy of the individual unless the Central Public Information Officer or the State Public 

Information Officer or the appellate authority, as the case may be, is satisfied that the larger 

public interest justifies the disclosure of such information. 

THE RIGHT TO PRIVACY IN THE USA 

In the U.S.A., the common law did not recognize any right to privacy until the eve of the 

twentieth century when an article titled The Right to Privacy was published by Warren and 

Brandies in Harvard Law Review. Though there were hundreds of cases related to right to 

privacy came to the courts, the first higher American court to deal with the right to privacy 

was a New York appellate court in 1902 in Roberson v. Rochester Folding Box Co . Chief 

Justice Parker in that case said: in that defendants had invaded what is called a 'right of 

privacy'--in other words, the right to be let alone.  The most well-known American cases on 

privacy are Griswold v. Connecticut and Roe v. Wade . In Griswold the constitutionality of a 

law which prohibited the use of contraceptives was challenged. [7]  

 

The concept of privacy has become more important in case of medical patient when he is 

receiving treatment from government hospital. Counterpart to this, the medical officers (PIOs) 

have also to face difficult situations when they are asked to provide the private medical 

information of their patients under the RTI Act.  Additionally, the right to privacy can be 

broadened to include that patients also have the right to be informed of any persons other than 

routine personnel that will be observing his/her treatment. [8] Respect for the confidentiality 

of personal health information requires that healthcare providers do not disclose this 

information to others without the individual‟s permission unless required by law. Sometimes 

even recognizing a particular person as one‟s patient may affect the privacy of that individual 

person. The privacy is valued because it represents individual‟s spirit. The relationship of 

trust, good faith, and honesty between the doctor and the patient allows the patient to share 

his/her private information.  

 

We feel more safe and secured to express ourselves in front of the ones, to whom we trust. 

Such aspect, for example, is seen clearly in case of male gynecological doctor to whom a 

female approaches with her specific bodily complaints. At times, the illness of the patient is of 

such a nature, which if disclosed, can drastically affect her family and social life. Cases such 

as prescriptions for anti-depressants, anxiety, cancer, AIDS or HIV, brain disorders, sexually 

transmitted disease (STD) etc. makes an individual more vulnerable to his/her right to 

privacy. Contraception and abortion are sensitive (and medically tied) issues that have been 

brought forth before the courts in the United States in an effort to determine what information 

should remain "confidential" and "private" with regards to a particular patient. These issues 

have caused considerable controversy because (as is the case with privacy) the constitution 

makes no mention of reproductive freedoms. However, in numerous precedential cases, the 
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courts have ruled that the right to make decisions concerning reproduction are implicit rights 

and are closely tied to an individual's right to privacy. [9] 

A DIFFERENT STAND 

However, there is one another view also. In cases of Sexually Transmitted Diseases (STD), the 

concept of privacy is looked from different perspective. Here the fight between civil right of 

privacy and right to know becomes more intense. It is submitted that every personal right has its 

limitation. More specifically when it concerns with public safety, and national security. It is felt 

that in such case some checks and balances are required.  People like to maintain secrecy from 

world about their STD‟s but what about their sexual partners, families and lastly communities.  

The most venerable position in STDs is of life partner of infected person. In such cases it is often 

felt the disclosure is required, more on the moral grounds to protect the person who is unaware of 

their risk to STD exposure. It may happen that infracted person may not like as it would cost the 

loss of privacy and discrimination. There are chances that such disclosure may result in 

discrimination of their family and friends too. However, it is submitted that infected persons has 

right of privacy, but partners of infected persons too is at health risk. The partners of infected 

persons have an equally powerful claim of right to know or right to information. It is here where 

doctors share more onerous burden while discharging their task to balance the right of patient 

and right of partner.  

Every medical professional who has access to your records is under a professional and legal 

agreement not to disclose any information to anyone other than you. Sadly those outside the 

medical profession rarely understand the implications of a medical condition until they have 

experienced it for themselves or within friends or family. A prime example of such a condition 

would be HIV. Those who don't understand the condition often have adverse reactions when they 

discover someone they know carries the virus. Releasing information of this nature can have 

implications for the patient and their life from that moment on. [10] In such cases it calls for 

greater responsibility on a doctor to keep the medical information of the patient confidential.  

In case of patients who volunteer themselves for the test of any drug, the medical records of such 

patients are also required to be kept confidential by the researchers unless it is required by the 

law or the patient permits for the same. The Medical Council of India‟s Code of Ethics 

Regulations also provides for privacy rights of patient. It prevents the physician from disclosing 

the medical secrets of the patients that have been learnt in his professional capacity while 

examining the patient. The code further points out that such information must not be disclosed 

unless required by law or consent of the patient has been taken to that extent. [11]  

The term „public activity‟ or „pubic interest‟ under S. 8(1) of the Act and its broader 

interpretation has made the patients of government hospitals and doctors more apprehended 

about right to confidentiality. In case of A K Madhok v Centre for Fingerprinting & Diagnostics, 

the Central Information Commission held that information regarding the purpose of and results 

of medical tests falls within the exempted provisions of the RTI Act and thus cannot be 

disclosed. [12] However, it is worth noting that, this exemption clause under the RTI Act will not 

be applicable in case of patients who are suffering from serious communicable disease or are 

suffering from typical case of mental imbalance which has a potential to affect the larger public 
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interest. In such cases the larger interest of the state to protect the general public will override the 

persons own interest in confidentiality. There are cases where false medical certificates are 

provided as evidence to evade the penal liability by getting admitted in hospitals. In such case 

asking for the medical records of such patients would not amount to violation of the right of 

privacy.  

CONCLUSION 

Patients right to privacy to his/her medical records are established with the hope that observance 

of these rights will contribute to more effective patient care and greater satisfaction for the 

patient, family, physician and the facility caring for the patient. Patients shall have these rights 

without regard to age, race, sex, national origin, religion, culture, physical handicap, personal 

values or belief systems. These rights are important to our identity. 

It represents our democratic society where fundamental rights of the individual are protected and 

cherished. Protection of the fiduciary relationship between the doctor and patient encourages the 

people to seek necessary medical assistance. The purpose of the RTI Act is to make the 

government system more meaningful and committed to society. It aims to bring transparency by 

giving right to a common man an access to government functionaries. It helps to remind the 

government bodies that their powers are not absolute but are limited. Patient‟s right to privacy 

should not be infringed without his informed consent unless the law requires otherwise. The 

applicability of the RTI Act will become more crucial in a case which calls for liberal 

interpretation of the term „public interest‟ as it will affect the fiduciary relationship between the 

doctor and patient. Identifying information including patient‟s name, initials, name of hospital 

etc must not be published. Identifying details should be omitted if they are not essential.  

Both civil and penal liabilities should be fixed down for the misuse of the personal health 

information. Patients can be well educated about their rights before they undergo any medical 

treatment. Furthermore only that much of the information has to be provided that will serve the 

purpose. Lastly, the use of RTI Act must be done to balance public interest and private interest. 
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